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NA Communications, Inc. (“NACL” “compgny,” or the “Applicant”), by undersigned
counsel, hereby submits the following motion in limine and request for pre-hearing conference
en banc pursuant to T.C.A. Sections 4-5-306 and 4-5-308. NACI requests expedited treatment of
the motion and requests that a pre-hearing conference en banc be scheduled to take place on
Tuesday, July 27, 1999 so that the issues raised herein may be addressed and decided by the
Directors prior to the July 28, 1999 hearing on NACT's above-referenced application.
L. Introduction

NACI was established under the laws of Virginia in September 1997 in order to provide
telecommunications service in rural, underserved areas of Tennessee and Virginia. NACI is a
wholly owned subsidiary of NetAccess, Inc. NetAccess, Inc. was established in July of 1995 to
provide high-speed Internet service in remote areas of Tennessee and Virginia that previously did
not have access to such service. NetAccess, Inc. provides Internet service to over 13,450
customers in Tennessee and in Virginia. NACI obtained a certificate to provide facilities-based

and resold local exchange telecommunications and interexchange service in Virginia on March



31, 1998, and by September 1, 1998 had implemented over 200 phone lines on a resale basis in
Virginia. NACI currently provides facilities-based and resold local exchange
telecommunications service to over 400 customers in Southwestern Virginia.

NACI has invested a great deal of time and capital both in terms of equipment (including
state-of-the-art switching equipment) and extensive technical training in order to provide high-
quality telecommunications service to its customers. For example, NACI installed DXC Class 4
Tandem switching equipment with SS7 to provide local exchange telecommunications service in
Virginia, and plans to purchase switching equipment in Tennessee as soon as it obtains authority
to provide telecommunications service in Tennessee.

NACI has filled a substantial public need in Southwestern Virginia, and looks forward to
serving customers in underserved areas of Tennessee. Consumers in these areas traditionally
have not had the availability of choice in telecommunications service that has been available to
consumers in larger metropolitan areas, and service between communities in these areas has been
expensive. NACI's goal is to provide high-quality, lower cost service to Tennessee consumers,
with an emphasis on providing service to Tennessee consumers in underserved areas. In this
case, NACI also intends to provide advanced telecommunications services that are not currently
being offered by any other carrier in rural areas. NACI submits that its entry into the Tennessee
local exchange and intrastate interexchange markets will provide Tennessee consumers with a
wider array of choices and services, including advanced technology telecommunications
services.

I1L. Background

NACI filed its application with the Tennessee Regulatory Authority (“TRA”) on August



28, 1998. Staff reviewed the application and issued data requests to which NACI responded, and
a hearing was scheduled to take place on October 27, 1998. On October 19, 1998, Staff informed
NACT's attorney that the hearing would not be held on October 27th as scheduled, and requested
that the Applicant “waive” the statutory 60-day review period. Staff requested additional
information from NACI, and NACI has fully complied with all such requests.

In November 1998, NACI counsel learned that Staff had received an anonymous informal
communication from a third party, later identified as an officer of a competitor of NACL This
communication to Staff was not supported by sufficient information to permit staff to evaluate
the credibility or context of the informal communications themselves, or the “information”
provided by this third party.' Staff appropriately treated the communication as confidential and
apparently found the communication to be peripheral. Staff has now determined that it will defer
the issue of how to handle the communications to the Authority.

III. Argument

This third party communications should be excluded from consideration.  The
communications lack relevance and materiality to the issues concerning NACI's application and
thus should be excluded from consideration by the Authority and from the public record.
Specifically, the third party communication by a NACI competitor does not concern the
company’s current officers or management, does not pertain to the provision of the
telecommunications services, nor does it provide probative value to any other issue in this
proceeding.

Clearly, gratuitous information offered informally by a non-party competitor may

T addition to oral communications, the third party provided a document containing hearsay of others.
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properly be excluded where, as here, that information lacks relevance and is immaterial. The
governing Tennessee statute provides that an agency “shall exclude evidence which in its
judgment is irrelevant, immaterial or unduly repetitious.” T.C.A. § 4-5-313. The TRA’s rules of
evidence similarly provide that “the authority may exclude incompetent, irrelevant, immaterial or
unduly repetitious evidence.” T.C.A. § 65-2-109.

The statements involve a matter that is over ten years old, and which occurred many years
before NACI came into existence. The document offered by the non-party competitor lacks a
credible context, as the non-party has supplied staff only with selected excerpts from a document
whose authér is unknown. In sum, the informal communication lacks credibility, is not
susceptible to cross-examination or impeachment, and is immaterial. This type of “information”
is inadmissible hearsay and should not be considered. Whiting v. Thomas Yount, Commissioner
of Employment Security, 1985 Tenn. App. Lexis 2722 (1985). (See Attachment A.)

Information such as that at issue also has no probative value because, as unsworn hearsay,
it is impossible to accord it credibility or relevance, and it therefore must be excluded. Show
Cause Proceeding v. Minimum Rate Pricing, Inc. (TRA slip opinion) Docket No. 98-00018 (Feb.
1999). (See Attachment B.) In that case, the TRA, recognizing that “the Tennessee legislature
has serious reservations about the probative value of hearsay testimony,” excluded unswomn
hearsay evidence from the record. Id.

Moreover, the TRA has the ability to treat certain information or documents as
“confidential” if their disclosure would be injurious to a company. In fact, on several occasions,
the Authority has entered protective orders recognizing the confidential nature of certain

documents, and prohibiting their disclosure to the public. In most instances, it is the proprietary



nature of information and the potential negative impacts on competition that may result if the
information is disclosed to the public that prompt designation of the information as
“confidential.” In the current case, the manner in which the communications were made to Staff
and the source of such communications provides evidence in and of itself that this information is
intended to be used against the Applicant for anticompetitive purposes. NACI respectfully
requests that, should the Directors request information concerning the substance of the
communications, any discussion on the matter be off the record. In the alternative, NACI
requests that if any discussion concerning the substance of the communications in question is
made on the record, such communications should be redacted from the record, or at the very
least, those portions of the transcript reflecting those discussions, or any other documents
submitted concerning the substance of these communications, be treated as “confidential” and
placed under seal pursuant to a protective order.

In conclusion, NACI has responded fully to all requests for information from the TRA
Staff and the record is replete with relevant evidence supporting NACI's application. No parties
have intervened in this case and the application is uncontested. The information NACI seeks to
exclude does not constitute evidence nor does it inform any issue before the TRA. Indeed, such
information, which is based on incomplete and immaterial information and innuendo, was
offered for anticompetitive purposes, by a non-party competitor who seeks to prejudice the
application of NACIL.
IV.  Conclusion

For these reasons, and in order to address these issues prior to the hearing on NACI’s

application, NACI requests that the Authority schedule a prehearing conference en banc, with all



Directors in attendance, to take place on Tuesday, July 27, 1999 (after the Authority’s regularly
scheduled conference) so that NACI may further present its position on the proper exclusion of
the informal communications and information at issue. Due to the confidential nature of the
issues presented and the danger of competitive harm to the Applicant, NACI requests that the
Directors address this issue er banc, rather than assigning the matter to a hearing officer or other
Authority representative. NACI further requests that the TRA find that the informal
communications and information are immaterial and irrelevant. NACI also requests that any
discussion on the substance of these informal communications and information be held off the
record at the pre-hearing conference; or, in the alternative, that any portion of the transcript
reflecting such discussions or any other documents submitted into the record concerning these
communications be treated as “confidential” and placed under seal pursuant to a protective order.

Respectfully submitted,

D. Billye Sanders Katherine A. Rolph

Waller Lansden Dortch & Davis, PLLC Swidler Berlin Shereff Friedman, LLP
Nashville City Center 3000 K Street, N.-W.

511 Union Street, Suite 2100 Suite 300

Post Office Box 198966 Washington, DC 20007-5116
Nashville, Tennessee 37219-8966 (202) 424-7500 (Tel)

(615) 252-2451 (Tel) (202) 424-7645 (Fax)

(615) 244-6804 (Fax)
Counsel for NA Communications, Inc.

Date: July 21, 1999
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ROBERT WHITING, Plawiiff/Appellant, v. THOMAS YOUNT, Commissioner of the Department of
Employment Securiry, and CLEMCO, INC., Defendents/ Appeliees.

Cour of Appeals of Tennessee, Westen Secnon ar Jackson

1585 Teon. App. LEXIS 2722

March 7, 1983

PRIOR HISTORY: [*1]
SHELBY EQUITY
HON. NEAL SMALL, Chancetlor

DISPOSITION: REVERSED AND REMANDED

COUNSEL: KAREN P. DENNIS, MEMPHIS
AREA LEGAL SERVICES, INC., Amomey for
Plauiff’Appellant.

DIANNE STAMEY, Assistamt Arnomey General,
Nashville, Auorney for Defendanss/Appellees.

TUDGES: Tomlin, J. wrore the opimon. CRAWFORD,
I. (Concurs), BIGHERS, . (Concurs)

QPINIONBY: Tomiin

OPINION: TOMLIN, 1.

This is an unemploymenat compensation case. The
claimamt appeals from a degree of the Chancery Cour
of Shefby County affirming the decision of the Board
of Review that he is disqualified from receiving bene-
firs because of "misconduct connected with his work,”
more specifically defined in T.C.A. § 50-7-303(2)(B).
The principal and controlling issue presented by this
appeal is whether ar not there is any ¢vidence in the
record o support the decree of the chancellor affirming
the action of the Board of Revicw of the Department of
Employment Sccurity. We hold that the acrion of the
chancellor 18 not supported by the evidence.

The claimant was employed by Clemco, Tnc. of
Memphis from August 6, 1973 w December 21, 1981
when, according wo his Separadon Notice, he was dis-
missed for "[k)nowingly mixing scrap parts [*2] with
good parts and failure 1o properly report serap pars.”
Some rwo months before bis dismissal, ¢laimant had re-
ceived one wriden waming staring thar he performed
inadequarely in a number of arcas, including incorrect
get-ups, scheduling and paperwork errors, and failure

have jobs inspected properly.

Thbe clauman: filed bis claim for unemployment com-
pensazion benefits shortly after bemg discharged and al-
leged that ke was fired because he westified in a judicial
hearing on behalf of another employee who Bad been
fired carlier. Having been cailed upon by the Tennessee
Deparunent of Employment Securiry 1o respond, the em-
ployer siared that claiment "was discharged for know-
ingly mixing scrap parts with good pars and failing (0
propetly repor scrap parts.” In accordance with DES
procedures, the claim was firsc reviewed and considered
ar the agency level. The agency denied the claim, finding
the claimant guilty of simple misconduct under T.C.A.
§ 50-1324(B) (2), now codified as T.C.A. § 50-7-303
(2(B) (Supp. 1983). Section 50-7-303(2KB) reads in
parr as follows:

50-7-303. Disqualification for benefits. — An indi-
vidual ghall be disqualified for benefits:

). ..[*3].

(8) If the commissioner finds that an individual has
been discharged from his most recent work for miscon-
duct connected with his work (other than the gross mis-
conduct menrioned in subdivision (2} A) of this section),
e shall be disqualified for the duration of the ensu-
ing period of unemploymenr and until he has sccured
subsequent employment covered by an unemployment
compensation law of this stare, ar agother stare, of of
the United States, and earned thereby ten (10) nmes his
weekly benefit amount.

The claimanr appealed the agency decision to the
Appeals Tribunal who first held a heaning on March 9,
1982, Since the employer had asked for a rescheduling
of the hearing, the Appeals Tribunal procecded o take
proof from the claimane alone. Claimant testified that
the quality of four axles, specifically as to the lengih
thereof, had been questioned, but that he had ratked 10
the quality control officer, one Jim Minton, who had
told him thar the axles were all righr. Claimant said that
later, a fellowemployer, Ed Cloud, and Minten went
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through a batch of axles and found e¢ight were too short.
The claimant testified that he had denied this had raken
place with bis knowledge and [*4] thar he had always
reported scrap o quality control. It should be noed
thar claimant's position of employment at that Time was
“shop lead man," and he had some four or five employ-
¢ce, principally lathe operators, working under him. &t
was his responsibitity o set up the lathes for the other
emplayees and to monitor their work from time 10 time.
Claimant testified thar bhe was wying w mest the work
schedule the best he could. Al the time of s discharge
he stated thar be was fold by another employee that he
would ot have been 1aid off had he not testified for
another employse who had been fired.

Ar e subsequent bearing conducted by the Appeals
Tribunal, proof was taken from the employer who was
represented by the Personne] Manager of the plant. The
¢laimant was present bur was not represeared by counsel.

From reading the westimony of the Personnel Manager,
{1 iz avident thar he had no first-hand kmowledge whatso-
ever of the facts surrounding the alleged improper fab-
ricarion of the axles or how and why they were found
located in a bin containing axles of satisfactory qualiry.
In his restimony, the Bamormel Manager quoted wuame-
meres made 1o him by Chuck Howard, a foremam, [*5)
Jim Minton, & quality contro} officer, and Ed Cloud, a
new employee working under the claimant, concerning
the evénts that led to claimanr’s dismissal.

The decision of the Appeals Tribunal conwined the
following findings and conclusions, in part:

FINDINGS OF PACT. The clajmant's most 1ecemt
wage paying work prior o filing this claim on December
28, 198}, was with Clemco, Inc., Memphis, Tennessee,
from August 6, 1973 uniil December 21, 1981, The
claimant was discharged for mixing scrap pans with
good parts and for failing ro report the facr thar eight
axles did not meer specificarions. The claimant received
2 written warning in October, 1981, for incorr®T sémups,
causing rework, scrap and poor efficiency.

COMMENT: After a review of the record and the 1es-
timony offered at the bearing, It is 1he opinion of the
Appeals Tribunal thay no error has been shown in the
Agency decision hareinabove st aur.

DECISION: The determinarion of the Agency, which
disallowed this claim under Section 50-1324 B (2) of
the TCA, is in all mawers affirmed, as is the non-charge
hererofore awarded the above mentioned employer.

In accardance with the provisions of T.C.A. § 50-7-
304, the claimant {*6] appealed to the Board of Review.
Under the statute above cited, the Board of Review con-

siders the décision of the Appeals Tribunal on the basis
of evidence previously submimed in the case, Or it may
direer the tzkng of additional proof. A notice of the
filing of the appeal was sent 10 both the claimant and
the employer. This form lener inquired of both parties
the nawre of any new evidence or testimony they might
wish 1o present 1o the Board of Review and whether there
were "any documents, leégal briefs or written matenal”
thar the parties might wish 10 present. No additional
proof was called for by the Board.

Neither the claimanr por the employer requested to
submir 1o the Bosrd any "new evidence or testimony. ”
However, the employer filed with the Board of Review,
as "wriuea maierial,” sworn affidavits of Tim Lawrence,
Yimr Minion, .and James E. Clowd. The cover letrer from
tbe employer's anorney to the Board of Review stated
that these three men were employed at Clemco ar the
time of Whiting's discharge. Them is nothing in the
record 1o indican: How copies of those affidavits wose
e e nvver recrived notcs-{*7] thas they were Gled.
nor did he' scr the-zfidavity onrit afier diccdecisionzgh

, UreBeoew of-Rovoew.-

. The decision of the Board of Review recied the re-
view procedure thar had been follawed previously in s
claim and then stated:

No further hearing was held by the Board of Review,
but 2 review of the entire record was made.

FINDINGS OF FACT: Rased upon the entire record
in this cause, the Board of Review finds the Appeals
Tribupal correctly found the facts and applied the law.
We hepeby adopt the findings of fact and decision of the
Appeals Tribunal bur the same need not be copied herein
for the purpose of our decision.

DECISION: The decision of the Appeals Tribunal,
which disallowed this ¢laim under TCA 50-1324 B (2),
is in all things and matters affirmed . . . .

1. SUFFICIENCY OF THE EVIDENCE.

Our scope of review as set foth m T.C.A. § 50-7-304
{i), reads in par as follows:

(iy COURT REVIEW . . . _ In any judicial pro-
ceeding under this secrion, the findings of the board of
review as 10 the facts, if there be any evidence 1o Suppornt
the same, shall be ¢conclusive and the jurisdiction of said
court shall be confinad to questions of law.

The case law of this smte (*8) places the burden of
proof squarely upon the employer to prove thar the
claimant is disqualified from receiving wmemployment
penefits. Weaver v. Wallace, 5635 S.W.2d 867 (Itmn.
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1978). Turthermore, when this Court, as well as the
trial court, reviews the findings of facc of 2 Board of
Review, we are (o apply the law to facts not in dispute
without indulging in any presumption of correcmess of
the board's conclusion as reached from those facts, and
the findings of the Board of Review are eonclusive upon
this Court only if there is evidence to support them.
Wallace v. Sullivan, 561 5.W.2d 452 (Tenn. 1978).

The issue with which we are dealing is in essence
whather ot not there is evidence 10 support the findings
below thar the claimant's actions on the job amounted
1o misconduct within the meaning of the unemployment
compensation statute so as 10 disqualify him from receiv-
ing benefits, The unemplioyment compensation starue
was designed by the General Assembly w bave mis-
conduct comected with employment determined on 2
case-by-case basis. Wailace v. Srewary, 559 S.W.2d 647
(Tenn. 1977).

Our Supreme Court has provided guidelines for scue
apencies in derermining disqualificarion {*9] for “mis-
conduct connected witk his wark. " In Weaver v. Wiallace,
supra, our Supreme Court stated:

The unemployment compensalion SLaMIcs were en-
acted for whe benefir of unemployed workmen and are
10 receive a liberal imerpreration by the courts. Milne
Chair Company v. Hake, 190 Tenn. 393, 230 8.W.2d
30% (1050). The disqualificarion because of “miscon-
duct connected with their work” provisios, being penal
in namre, is w be construed liberally in favor of the
employee so as 10 minimizé the penal character of the
provision by excluding cases not clearly intended 1o be
within the exception. (citations omitted).

565 5.W.2d ar 869-70.

We agree with the Supreme Court in Weaver when they
stared thax there are very few reporied cases dealing with
the scope and meaning of the phrase "misconduct con-
nected with the work. " The Court in Weaver cited, with
approval, Boynron Cab Company v. Neubeck, 237 Wis.
249, 2906 N.W, 636 (1941). {n Boynton, the Wisconsin
Court described “misconduct connected with the work™
craring:

If mere mistakes, errors in judgment or in the exer-
cise of discrerion, minor and bur casual or uninzentional
carelessness or negligence, and similar [*10] minor pec-
cadilioes mast be considered 1o be within the term "mis-
conducc”, and 0o such clement 45 wantonness, culpabil-
ity or wilfulness with wrongful intent or evil design is
1o be included as an essearial element in crder 10 con-
stirure misconduct within the imended meaning of e
term as used in the starwe, then there will be defeated,
ac 10 many of the freat mass of 1ess capable indusrial

workers, who are 1 the lower income brackets and for
whose benefic the act was largely designed, the principal
purpose and object under the act of alleviating the evils
of unemployment by cushioning the shock of a lay-off,
which is apt (0 be most serious 10 such workers,

1d. ar 640.

In Babcock v. Employmers Division, 550 F.2d 1233
(Ore. Cr. App. 1976). the Oregon Appellate Cour,
discussing wisconduet a5 a disqualification under an
Oregon starute confaming laoguage almost identical ra
ours, staved:

. the term should be construed in a manner least
favorable w working a forefeiture 20 as 10 minimize the
penal character of the provision by excluding cases not
clearly imended to be within the exception. . .

. [M]isconduct does not mean mere mistakes.,
inefficiency, [*11] unsarisfactory conduert, failure of per-
formance as the result of inabilivy or incapacity, inadver-
tence i isolaved instances, good-faith errors in judgment
or In the exercise of discretion, minor but casual or un-
wmrentional carelessness or negligence, and similar on-
nor pecadilloes. Thus, ordinarily, a single instance of
miscanduct would not disqualify a ¢laimat . - .
(Emphasie supplied.)” 24 Or.App. 20405, 544 P24
1067-68, quoung with approval from 76 Am.Jur.2d,
supra 2t 943-47.

Id. ar 1235.

The mﬂumyofmm =
pensarion cases is govemed DY|T.C.A. § 4-531%(1) &<
(Supp. 1984), which reads as fo s:

Rules of evidence -- affidavits -- Official notics. --
In contesied cases:

(1) The agency shall admit and give probarive effect
1o evidence admissible n a court and when necessary 10
ascerain facts not reasonably susceptible 1o proof under
the rules of court, evidewse-mor-admissible thereunder
oy W adiiteed I irts 6F 1 type commondy relied upon
by ressonasky pradent menin thecondrcy of their affairs.
The agency shall pive effect w the rules Of priviege
recognized by law and o agency statutes protecting the
confidendalicy [*12] of cerain records and shall exclude
evidence which in its judgment is irrelevans, immaterial,
or unduly repentious.

As may be seen from the above-quoted language, while
this agency must generally follow the same rules of evi-
dence urilized by a court of law, the stanuie creates an ex-
use. of evidence. It clearly

appears from 1!1: récord that the three fellow employees
of the claimant who cbserved the acrivity thar formed
the basis for claimant's dismissal were still working for

the employer and e Wonkh hawe been available o tcS/)
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dfy ac the kearing before ¢ither the Appeals Tribunat or
the Boadgf Review. Therefore, the faces within their
speeific knowledpewere-ceasonably susceptible 1o proal
under the rules of court.

These affidavits, nothing more thap facrual evidence,
should aot have been allowed 10 have been filed with
any by the Board of Review as addirional "wTitien ma-
terial,” The affidavis were not only submiited without
the krowledge of the claimant, bur were incapable of
being crass-examined. We are of the opinion thar these
affidavits were inadmissible hearsay and should not have
been considered by the Board of Review.

Withour the [*13] affidavits and the hearsay starements
of the Personnel Manager there iS no compelent evi-
denee in the record of any mis¢onduct on the par of the
claimant. Having so found, it is not necessary for us
rule on the additional issues presented. The burden of
providing misconduct Tests with the employer and, hav-
ing faxled w0 carry its burden, the decree of the chancery
court is reversed and this cause is remanded (o the wial
cour for entry of a decree allowing claimam 1o draw un-
employment benefirs. Costs in this cause are taxed to the
defendanrs, for which execution may issue, if necessary.

CRAWTFORD, J. (Concurs), HIGHERS, 1. {Concurs)
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Copyrxght 1959 by Public Ucilities Rpts.
PUBLIC UTILITIES REPORTS - FOURTE SERIES
TENNESSEE
Show Cause Proceeding v. Minimum Rate Pricing, Iae.
Docker No. 38-20018
Tennessee Regulatory Authority
8lip Opinion

Februvary 19, 1999

SYMOPSIS:

BY TEE COMMISSION:

MINIMOM RATE PRICING, INC.'S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW
nl

This matter comes before the Tennessee Regulatory Authority ("TRAY) as &
reault of an Order to Show Cause issued by the TRR on July 27th 1998, against
Minimum Rate Pracing, Tnc. ("MRB"). Based on the evidence in the record and the
applicable law, the TRA should determine that MRP should not have its
cervificate of Authority to operate in Tennhessee revoked baseqd oun the
allegations ser forth in the Order and that MRP ghould not be found liable for
any significant penalty.

The Order te Show Cauce entersd by the TRA alleged that MRF had violated the
following TRR rules: 122D-4-2-.56&, 1220-4-2-.13(3) and 1220-4-2~.87. As fully
addressed balow, the record in this proceeding demonstrates that MREP has not
vielared thease rules to che extent alleged by the Staff and ivs few mastakes do
not Jjustify reveocation of its certificate of auchority in Tenneéssee or che
wrposition of any significant penalty.

FINDINGE OF FACT

MEP is in the business of selling long disctance telephone services to
bBusiness and vesidential cusromers in Tennessece and many other states, MRP
provades long distance service to approximately 17,000 customers in Teanessce.
MERFP's Pre-filed Rebuttal Testimony at 3. MRP buys long distance telephone time
from facilivies-based carriers and resells this long distance time To its
buginess and residential customers. In the parlance cof che telecommunicacions
industry, MRP ie a *reseller." MRP is located at 150 Commerce Road, Cedar Grove,
New Jersey. MRP's FPre-Filed Direcc Testimony at 1.

When MRP solicited customers, it did so by making celephone solicitations to
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pusiness and residenrial telephcone custowmers. MRP hired telemarketing companies
to conduct the soliciration. Employees of MRP were not used to make telephone
solicitations. MRP's Pre-Filed Direct Testimony act 1:; Transcrapt at 331, lines
3-5. During the solicitation prooess, whne telemarkecer followed a script
specified by MRP in maring the marketing presentation to the porentigl customer.
MRP's Pre-Filed Direct Testimony at 1. MRP trained and instructed the
relemarketers to strictly adhere to the script. MRP'S Fre-Filed Direct TesCimony
ac 1. MRP assured compliance with cthe scripts provided to the telemarketers by
MRP by randomly menitoriag the telephone conversaticns of the telemarkerers.
MRP's Pre-Filed Dairect Testimony at 1.

After an order for MRP long distance servace was taken by a telemarkerer,
the comsumey was customarily transferred to amother indavidual employed by che
telemarkecing agency to coafiym that the order was properly taken and that the
customer was given correct information. MRP zequired the telemarketvers to record
the confirmatvicn porticn of & telemarkering solicitations for guality assurance
purposes. Transcript at 301, lines 14-14. The majority 0% confirmatior capes
were listened to by MRP's fuality assurance department To énsure that ordezs
were properly takean, Transeripr at 302, lines 10-13. MRP employed over two
nundred individuals to listen co the confirmation tapes and determine whether
the relemarketers had adhered to the script and whether the customers had
affirmarively answered the questions posed to chem in the confirmation porcion
of the soliciration. Transcript at 302, lines 2-22. If cthe order had not been
properly taken, it would have been rejecred by MRP and would not have been

processed. MRP's Pre-Filed Direct Testimony at 1; Transcript at 302, lines
13-22.

Once the MRP quality assurance department accepted the order, a written
vyerificacion? package was sent to the new customer. MRE's Pre-Filed Direct
Testimony at 3. Included ctherein was a maller by which the customer could cancel
the new cervice by mailing the card to MRP within 14 days. MRP's Pre-Filed
Direct Testimony at 3. MRP's internal peolicy was not To activate the customer
uncil 15 days had elapsed. MRE's Pre-Filed Dizect Testimony ac 3. The written
package alsc provided the new customer with a rave chart for intrastate long
distance calls and internaticnal long discance calls., MRP's Pre-Filed Direct
Testimony at 3. Each verification package contained a Business Reply postcard
which a customer cculd use to cancel the change before it occurred. The postcard
provided a box for checking the following statement: "I've changed my mind.
Flease cancel my order.® That statement was in Che same large font as the other
poesible vesponses on the postcard. MRE's Pre-Filed Direct Testimony at 3. In
addavion, MRP included, underneath that statemenc, the following laaguage for
emphasis: “To prevent MRP long distance service conversion, this card must be
recurned wicthin 14 days of this mailing.* MRP's Pre-Filed Direct Testimony at 3.

If a cuatemer called in to MEP to cancel the order before the order had been
precessaed, an MRP customer service representative would key in the phone number
of the caller and press a preassigned "hotkey." When the data encry department
larer attempred to encer this order, the computer would not allow the order to
be processed. MRP's Pre-Filed Direct Testimony at 3.

Since its inception, MRP has urilized che “verification® package method of
verificacion. MRD's Pre-Filed Direct Testimony at 1; Transcript p. 333, lines
6-11. MR® determined that the "verificacion" package was the best method of
verificartion because it allowed for a "coeling off" period for the cuscomer.
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Transoript at 333, lines 19-22. MRP has never used an independent third parcy
verifier to meet the regulations of the FCC or the TRA. Transcript at 30z, lines
14-18. As suceh, MRP never indicared or represencted to the TRA that it used
independent third payty verification.

MRP ceased socliciting customerYs across the countzy i mid-July. MRP gave
notice on July 8, 1999 to rhe telemarketing agencies To cease soliciting
cusromers on behalf of MRP. Transcript at 312, lines 17-22; 322, lines 4-17;
1058, line 21 to 105%, line 10; 10865, lines 20-22.

in its original federal cariff filed with the FCC MRP included the following
preovision:

A Customer may cancel Service by giving written ox verbal notice te the
Company. Such notice ehould be addressed to the Company's Customer Service
organizacion at the address specified in Section 2.2.1 of cthis rariff, The
Company requires such notificarien to protect the Customer from unauthorized
accounr transfer or "slamming.* If the Company is not notified accordingly, the
Company may rYeinsrare Customer's account by implementataon of its automatic
provisioning system. The Company will confarm 8ll cancellations witkin five (5)
business days. Additionally, in the event that the autcmatic polling system
determines the Customer is neo longer receiving Sexrvice, the Customer may be
reinsrated and a written reinstatement notice will be sent to the Customer

within five (5) businegs days. Section 2.3 of MRP's oxiginal FCC Taraff,
Exhibic 17.

Tae FCC never made a finding of liability with regard to che immediately
preceding proviaaon. MRP's Pre-Tiled Direct Testimeny at &; Transcript at 307,
line 22 to 308, line 1. On November 24, 1997, MRP voluncarily amended its FCC
variff to withdraw the provision authorizing its practice of reinstating a
subscriber with MRP's long distance service unless the subscriber informed MRP
directly, in writing. Since MRP had withdrawn that provisicn from the FCC cariff
on November 24, 1997, it terminated the practice of reprovisioring in every
srare on that date. MRP's Pre-Filed Direct Testimeny at 4; Transcript at 704,
line 19 to 705, line 5. Despite Mr. Roberson's statement accusiag Mr. Keena of
misrepresenting the FCC's position with regard to MRP, Mr. Roberson had no
knowledge of whether problems persisted at cthe FCC with zegard to MRP or that
the FCC had determined liability on the part of MREP., Transcript at 921, lines
14-21. Irdeed, the FCC entered a Consent Decree with MRP? on December 18, 1898,
under which MRP will continue to provide long distance service, Exhibit 102

MRE altered its marketing strategy significancly in January 1998, including
ivs pricing methad. Transcript at 327, line 19 to 328, line 3. MRP significanctly
alterad ics telemarkering scripts io January 1998. Transeripr at 329, line 21 tvo
330, line 2. The majority of complaints referenced by the staff in this
proceeding were based on selicitations which teok place in 1337. Exhibit 28.

As soon as a subscriber’'s complaint is received by MRP, it is reviewed to
derermine the customer's concern. MPR's Pre-filed Testimony at 5. If the
complaint concerns allegatiens of an unauthorized Srimary Interexchange Carrier
{(PIC) change or a representation which can be investigated by listening to the
verification tape, the tape is retrieved, if possible. Id. At that pointc, a
customer service representative at MRP contacts the customer and discusses the
conceryn with the cusromer. Id. If the tape is available, the custcmer service
representative may ask the customer to listen to the tape in order to clear wup
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any misunderstandings. Id.

AT that point, the MRP repr¥esenrative generally attempts to sacisfy the
customer, regardless o the actual merit of the complaint, by reimbuwrsing the
customer for change charges or other charges that the customer feels vere
excessive or inappropriate. MRP's Pre-Filed Dirvect Tescamony at 6; Transcript at
111, lines 3-19; 145, lines 2-7; 195, lines 22-28% to 196, lines 1-4; 230, lines
131-18. MRP reimbursed Mr. Igor Popovic (witness offered by TRA Staff) for che
race difference between MRE's rate and chav of Mr. Popovic's previous carr:er.
Transcript 268, lines 3~10. MRP reimbursed Mr. Nicolas Kubli (witness offexed by
TRA Staff) for any amount he was charged by MRP after his long distance service
provider was erroneously switched by MRP. Transcript at 195, lanes 22-25. MRP
cffered to reimburse Mr, Ronald Highsmicth (witness offered by TRA Staff) for the
differance in rates between MRY's rates and the zates he had been paying for his
previous carvier. Tzanseript atv 111, lines 11-13. MRP credited Ms. Betcy Collins
(wvitness offered by TRA Staff) for her charges for the time after she notified
MRE thar she did not wish to use MRP as her long distaace sexvice provider.
Transcript at 142, lines 23-24 and 145, lines 2-4. MRP reimbur=ed Caprain Geocrge
Helm (witness offered by TRA Staff) for the PIC change fee he incurred and the
rate difference between MRD's rate and that of Mr. Helws' previcus carvier.
Transcript at 244, lines 2-13,

Subsequently, in sny complaint forwarded to MRP by the TRA staff, MRP sent
letters to both the Tennesasee Regulatoxry Authority (TRA) and the customer
docurmenting the investigation and the outcome, including the reimbursement of

the agreed-upon amcunt of money t¢ be reimbursed by MRP. See files referenced in
Exhibic 28.

on every cccasion when MRP sent a letter te the TRA, MRP scated the reason
for swirching the customer's long distance provider. See filles referenced :n
Exhibit 28. On those occasions when MRP made an obvious mistake and made an
erronecus PIC change because of a typegraphical error, MRP admitted that fact
immediately and proceeded to rectify the mistake and reimburse the customer feor
anapprcpriate charges. See complaint files of Tiffany Swanson, George Perry.
Faye Gallagher, John Machis and T. Doughlas Couch, referenced ia Exhibic 28§.

The staff did not establish that MRP has failed to respond to & single
complaint brought to its atteation by the TRA, despite the fact that the Scaff
acoused MRP of that very thing in both the Order to Show Cause and the restimony
pre-£filed by the staff. Pre-filed Direct Testimony of Vivien Michael-Wilhoite ac
3; Exhibit 28. In fact, Ms, Wilhoite admitted, after her attempts to cbscure the
factsa failed, that the TRA was in po=zzeasich of the responses chat she had
aliieged MRP had never sent. Transcript at 1030, line 12 ro 1037, line 23,

The Scaff did nor establish that MRP has failed co respend in & timely
manner to the complaints menr to MRP by the TRA, In rhe vast majority of the
complaints gent to MRP by the TRA, MRF responded to promprtly to the TRA and the
consumer. BExhibit 28. In his chart atvempting to show MRP's tardiness in
regponding to the consumer complaints. Mr. Roberseon arrcneously repréesented cthat
MRP had resvended to a complaint at a larer date than it had. Exhibic A to Eddie

Roberson's Pre-filed Direct Testimony; Transcript at B58, line 16 to 860, line
2.

The record clearly reveals that MRP regeived auchorization to change the
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leng distance service of the majority of the consumers who filed complaints
about MRP, referanced in the Order.

An individual assertang that his name was Wesley Moore and thatr ne had che
aurthority to change the long distance service of the telephone ac Full Cycle
Woodworks gave a telemarketer solicitcing customers for MRP the authorization
to provide Full Cycle Woodworks with MRP's long distance services. Transcripr at
78, lines 4 to B4, lxme 12, When asked if the name on the local telephore bill
was "Full Cvele Woodworks," the individual on the celephone answered in che
affizrmacive. Transcript at 80, linea 8-11; Tape of Highsmith Confirmataion,
actcached to MRP's Pre-filed Direct Teatimony. Despite My, Highsmith's
allegations of fabrication on cthe part of MRP, there is no proof whatrscever thar
the confirmation tape reflecting the authoriration given by Mr. Wesley Moore for
Full Cycle woodworks was fabricated. Transcript at 113, lirne 24 to 114, line 2.
Indeed. MRP cannar be held responsible for the malicious conduct of che

andavidual who gave authorization for a ckange of long distance service for Full
Cycle Woodworks.

During the confirmation perticon of the tape, Capraln George Helm (TRA
witness) was told the following informaction: "This is not MCI, Sir. The name of
the company is Minimum Rate Pricing. We are a discount provider. We compare the
base rates of ATET, MCI and Sprint on each and every phone call you make. We
gelect the lowest rate and then apply a 25 percent discount. $e your company
wouldn‘t be MCI. The name of che company is Minimum Rate Pricing. That's who
your carrier would be.* Tranacripr at 236, lines 11-18; Exhibit 32 atrvached to
MRP's Pre-filed Rebuttal Tesatimony. The telemarketer could not have been glearer
an informing Captain Helm cthar he would be using a different long distance
provader. Additionally, the accuracy of Captain Eelm's memory coucerhing che
solicatarion is put into greater doubr by the fact that he restified in his
affidavit that ke told the telemarketer that he probably would not use the
calling cards, but the tape vevealed that he aszked for

two of vhem. See Affidavic of George Neville Helm; Transcript at 240, lines
7-14.

Degpice the fact that Mr. Popoviec (TRA witness) asserted that he “declaned
the free pagex " which was offered during the confirmavion portion of cthe
solicitation call from MREP, che confirmation tape clearly shows that he plainly
asgked for the pager and provided the telemarkerer with has address to wiich the
pager was to be sent. Transcriprt at 2586, lines 17-20 and 262, line 2 to 263,
line 11. Based on the discrepancy between his testimony and the informaticn
gleaned from listening to the taped confirmation portion of the solicitation,
Mr. Popovic's credibalicy is highly suspect with regazrd te his recollection of
the solicatatien.

Contrary to the assertionsg in the Order to Show Cause, MRP keeps records of
each of the PIC changes of its customers for act least one year. Transcript at
633, lines 10-14. MRP alsoc maintains a computer file for each custcmer which
contains the customer service representative's narrative ©f & Customer's
inguiriesg, if any. Traagcript at 364, lines 7-18; €33, 10-14. Altnough MRP's

intepance of records couwplies with TRA Rule 1220-2-2-.56{1) (e), MRP has been
accused of violating that rule. Mr. Roberson testified that the TRA regulations
»agurre irems in additien to what the rule actually requires. He rtegtified thac
Rule 1220-4-2-.56(1) (e) requires long disrance carriers to maintain records of
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the receipt by customers of verification packages and complaiats by customers
de=pite the fact that the rule ciearly does not state such requirements.
Transcript at 864, lines 19-23; 811, line 21 te $14, line 12.

Contzazry to the assercions of the Stsff and crhe CAD, MRP has attempted to
provide the Staff with cthe informarion it sought both with reference to the
individual complaints filed with cthe TRA and since the Order to Show Cause was
issued, Also, contrary to the ascerctions of the Staffi and the CAD, MRP has rnot
failed to provide records reguested because it is wathholdaing anformartior, buc
because MRP simply does not maintain its records in the manhey recuesced by the
sta*f. Transcript at 599, lanes 12-14. Additionally, MRP supplied information
which the CAD and the Staff contended MRP had not provided. Transcyiprt at €03,
lane 18 to 604, line 12.

Severzl times during the proceeding, the Staff in its overzealous artempt to
prove that MRP has been viclacing TRA regulations made misrepzresentations and
klacant errors of Zts own.

In his pre-filed tesatimony, Mr. Roberson misatated the dace of an MRP
response letter 2n his chart, the purpose of which was to establish MRP's
tardiness in responding teo complaints, a misstatemdnt he conceded on
cross-examination. Exhibic A to FEddie Roberson's Pre-filed Direct Testimony;
Transcript. at 858, line 16 to 860, line 12. Mr. Roberson alsco asserted chat his
*survey” of the bills of fifteen customers cculd establish the “"total number of
Tennesseans wroengfully charged for county-wide calls by MRP.* Transcr:pt at 876,
lines 5-10; 877, line 25 to 878, line 23. When pressed on cross-examination as
ve the validicy of this statement, however, he amended his statemenc to contend
that cthe bills of fifteen customers could help Yestimate" the number of
customers charged for intracounty calls. Transcript av 878, lines 5-19,.
Addicionally, Mr. Roberson attempred to represent a twenty person survey as
probative of hia ¢laim thar MRP had overstated the number of MRP's Tennessee
customers. On cross-examination, however, he admitted that this “survey" was not
statisgtically valid and that a statistically valid survey would incilude at least
one hundred andividuals. Transcript az 783, lines 23-25.

Ms. Curran also let her animosity toward MRP cloud and distort her view of
the facts. Like Mxr. Roberson, Ms. Curren melded her perception of the facts to
fit her belief cthat MRT has been vioclating TRA recqulations. Ms. Curran focused
her testimony on an individual, Mr. Recbinson, who was clearly mastaken as to his
experience with the rtelemarketer for MRP. Even after hearing Mr. Robingon ask
for *just one” pager and provide his mailing address for delivery ¢f the pagex
on the tape, M=s. Curran refused ro admit that she and Mr. Robinson were
incerrecrt when rhey accusad MRP of having sent My. Robingon a product he did not
order. Transgript at 953, line 5 to 958, line 15. Conrradicting herself, Ms.
curran refused to believe that the voice on the tape was that of Mxr. Robinson,
but then scaged rhavr rhe tapes could be credible 1f cthe saript was changed.
Transcript a4t 962. lines 3-10. Additionally, deapite the overwhelming evidence
that MRP stopped telemarketing in mid-July, Ms. Curran testified that she had
received complaincts indicating that the cugtomerc had been soliciced afrexr
mid-July, 1898. Trawnsoript atr 966, line 24 to 967, line 4. Determined to assume
that MRP has not honestly repregented that it ceased seoliciting in mid-July,
1998, Ms. Curran appears To have erronecusly confused the billing dates of the
bills accompanying the complaincs with the solicitation dates, which necessarily
would have been eavlier. Transcript at 967, lines 7-10.
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Ms. Wilhoite exhibired the same bias against MRP when she testified. She
accused MRP of failing to respond to the complaints sent to it by the TRA sStaff,
in violatien of TRA Rule 1220-4-2-.13(3), based on her statement that MRP had
not responded to three (3) comwlaincs. Pre-filed Testimony of Vavienne
Michael-Wilhoite. Upon cross-examination and further questioring by Director
Greer, Ms. Wilhoite admitted tkat the responses had been in the possession of
the TRA Staff at the ctime she filed her vestimony and that although she had
had knowledge of chem two weeks prioy ro rhe hearing. she had failed to ceorrect
her testimony. Transcript at 1030, line 12 to 1037, line 23.

MRP ¢continues to operate in the twenly States where it eatered into Consenc
Agreements with the Attorneys General of those scates, Exhikitv 10-10A. MRP has
had ivs certificarve ro operate reveoked only in Wisconsin. Transcript at 344,
lines B-20.

MRP is currently congidering various marketing plans in order to atctract new

customers, bur does not yet have any concrete plans. Transeript at 341, lanes
4=23.

CONCLUSIONS OF LAW
Procedure Issues

According to T.C.A. § 65-2-1089, Under the Order tc Show Cause, MRF Carried
the Burden of Production of Evidence While the sStaff and the CAD Carried the
Burden of Persuasxon During the Proceeding.

T.C.A. § 65-2-109 provides thar *[tlhe burden of proof shall be on the paxrty
or parties aasercing the affirmacive of an issue; provided, that when the
avrhority has issued a show cause order pursuant to the provisions of this
chaprer, the burden of proof shall be on the parties thus directed to show
cause.* Although this provision, at £irxat glance, may appear to clearly set
forth the kurdens of parties, depending on the case at bar, the key term within
the provision, "burden of proof," is, in facc, ambiguous. As digcussed at lengtn
by the Supreme Court of cthe United States in a Tecent opinicn, the term “burden
of proof" has caused a great deal of confusion throughout the years hecause it
has played a dual role as "burden of persuasion" and "burden cf producticn of
evidence." Director, Office of Workers' cCompensaricn Programs, Cepr. of Labor v.
Greenwich Collieries, 114 $.0t. 2251, 2255-56 (1994). As the Supreme Court
noted, the *burden of persuasicn® means cthat *if the evidence is evenly
balanced, the party that bears the burden of persuasion nmuat lose.* Id. ar 2255.
The "burden of production," on the other hand, is "a party's obligartien to come
forward with evidence to support its claim.“ Id. The use of one term, "burdean of
proof* has confused the issue for years. See id.: see also 4 J. Wigmore,
Evidence §§ 2486~-87 (1305},

A5 To be expeated, there is a dearth of cases in Tennessee before the Pubklaic
Service Commimsion or che TRA which have directly addressed the issue of the
burdea of persuasicn as opposed to the burden of production. However, at least
one case addressing the -burden of proof* in the context of an order te show
cause atfirms the confusion created by the "burden of persuasion'/"burden of
produetion™® dichotcmy. Ia
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Starte v, Harvley, 1989 WL 44905 (Tenn. App.). the Court of Appeals noted that
vche burden of prooif, the 'burden of the evidence' and the 'barden of
persrasion' is upon the party sesking to establish a facc.”

Id. at 3 (cications omitcted) though the Court's statement is of liccle help
ip eclarifying this convoluted issue, it is clear thar Tennessee courts, like the
courts of many other ctates and federal circuits have not seen their way clear
to dascinguish becween these concepts. Some clarity prevails, however, where the
Court of Appeals geoes on to set forth the well-recognized tenert that “che
burden of proof rests upon him who affirms and act upon him who denies." Id. In

Hartley, the Ccurt was acked To determine who carried the burden of procf in
a show cause proceeding regarding the destructicon of a dog.

I4. The Court found that *“it 15 the State which iniciaced the action, alleged
the grounds and sought the relief. Therefore, the burden was upcn the State. It
offered ro evidence and was eacitled to noc relief.v Ia4.

Prior to the decision in Harvley, the Tennessee Supreme Court had considerxed
the "burden of proof" issue in a show cause proceeding before the Public Service
Commission in Tilipois Cencral Gulf Railroad Co. v. Tennessee Public Service
Commisgron, 736 S.W.2d 112 (Tenn. 1587}. The Court noted that the "hurden of
oroof~ was on the railroad because the Cormission had properly issued the show
cause order againsc the railrcad. Id. at 117. The issue 15 ¢larified in the
wltamace fanding for the Commission when the Court states that ~the facts
alleged in the show caunse order were not controverted in the proof* and, as
such, the Court determined that “"the record fully support= the factes alleged in
the show cause order.~” Id. at 113. In this finding, the Court clearly perceaved
the burden upon cthe railroad as one to produce evidence to controvert the
allegations, while the burden upon the Commission was to perauade the triexr of
facr by "supporting the facts alleged in the ghow cause corder. Id.

In rhe instapt case, the parties which seek to "affirm” are the Staff and
the CAD, which affirmatively seek to show MRP's vialations o TRA Rules and to
have the TRA take the action of revoking the Certificate of Authority of MRP and
impose fines. As such, pursuant £o T.C.A. § 65-2-109, MRP carries the “burden of
producticn” té show why the allegations in the Order to Show Cause are false and
the Staff and the CAD carry the “burden of persuasion” to convince the trier of
fact that the action scught should be raken.

In addition to the "burden of proof® provision ser forrth in T.C.A. §
65-2-109, that section also addresses the applicabilitry of the rules of evidence
in a proceeding befora the TRA. Section 85-2-10% provides that “[Lthﬁguchcrlcy
shall not be™¥TURA By CHE™FHles of evidence applicable in a courr but it may
admit and grve-promsc-ive.geiiect to any evidence which possesses suck probative
valua as woukd entirle iv-rte be acceprad by rezsonably prudent persomne in the
conduct of their affaivs., . . .* Whjledt dzs Lrue rhat thais provigion relieves
the TRA of the strict lzm;uatlons ¢f the hearsay rule and other well-established
rules of evidence, it 458G DOT perfit the agency to admit evidence wholeaale
without first deterwining 3T the &vidence "poasesses probative value:”

-

During the hearing, the TRA admicted approximacely 130 complaints regarding
MRP which the Staff had produced tvo MRP during the discovery process. MRP
maintaing, a§ it did in the hearing, that this boxecar approach ro admirting
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evidence fazlls ourtside even the relaxed evidenviary standards of sect:on
65-2-109. Inicially, it is important to poant out that the srtandards for chat
material which ig dirscoverzbie and that which is admissible into evidence are

very different. Material is discoverable if it ic "reaganably calculated to lead
€§§%§§=§§§::vezy of admissaible evidence. T.R.C.P. Rule 26.02. On the other hand
gvidence which is "admissible” must run the gauntlet of evidentiary barriers

which have been ereated ro ensurye that such evidence is credible, relevanc and '—“"’%

PYOPATIVEe wirhoutr being overly prejudicaal. Permitting all macter:al which has
ween produced by the parties in discovery takes none of these factoers into
corsideraticn. The importance of ascerctaining the credibility and probartive ,ef
value of certain evidence iz established in the provisions of T.C.A. § ‘S

4-8-313(2) and T.C.A. § 65-2-109.

Section 313{(2) provides the followang in perctinent parc: ~[i]lf an
opportunity to cross-examine an affiant ia not afforded afrter a proper regquest
is made as herein provided, the affidavit shall not be admicced :nro evidence. *
T.C.A. § 4-5-313{2)({1998). This provision expresses the reluctance of che
legisiarure to admir =worn evidence inte an administrative proceeding if the
individual who swore to it cannov ke there for cross-examination, giving the
adminiscracive hody the opportunity teo asgess the credibility of the affiant.
The above section indicares chat the Tennessee legislature has sericus
reservarions about the probative value of hearsay testimony.- Given such
reluctance Lo TIXrust even sworn hearsay testimopy, it seems incongrucus for the
TRA To accept a maas of hearsay material ° mopt of it unewérn - based on the
fact that it was provided during discovery without any thought to its probative
valua or credibality. By admitting numercus documents coptaining hearsay '
evidence without first reviewing them for their probative wvalue, the TRA fajled
ta abide by itz own evidentiary rules. As such, the "hearsay* deocuments
contained in che complaint files listed ip Joint Exhibic 28 should be excluded
from consideraricn by the TRA, The inherent fallacy of admitting hearsay
rvestimory is exhibited by considering the testimony of Caprain Helm and Mr.
FPcpovia, as well as the tape of Mr. Robinscn. The discrepmnciew berween the
affidavits and the resctimony of Captain Helm and Mr. Popovic became clear during
cross-examination, indicacing the cuescicnable nature of hearsay tescimony.
Additiaonally, Mr. Robinson's affidavitc was conctroverted by the confirmariecn tape
played during Ms. Curran's cross-examination.

o

The Affidavits of Linda Pord, Kenneth Robinson, and Gilber Wayne Senter must
be excluded based on the express provisiens of T.C.A. § 4-5-313(2). MRP
requested in accordance with that provisicn that the witnesases whose affidavics
were tendered would be mrde available for c¢roas-examination. See Requests to
Cross Examine Linda Ford, Kenneth Robinson, and Gilbert Wayne Sencter, filed on
November 20, 1998. None of the above individuals were made available at the
hearing, thus, according to section 4-5-313(2), each of those “atfidavitis]
shall not be admitted into evidence."

Issues Raised by the Consumer Advocare Division upen Intervention are not
Properly Before thia Trikhunal and may net be Considered.

The hearing before the Directers of the TRA con Neovember 24 and 25 and
December 10 and 11, 12998 was conducred for the purpose oi permitting MRP to
show cause why it has not engaged in the specific violarions alleged by che TRA
Seaff in rha Show Cause Order. As TCA §§ 65-4-122 and 126 are nort even
referenced in che Order to Show Cause, MRP is not alleged in the Oxder to have
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vaolaved those stmatutes. There was certainly ne evidence submitted at the
hearing indicating that MRP has violated those provisiong, but MRP raises the
issue in this brief because the CAD crroneocusly raised the statuces when it
intervened in this proceeding.

There are pumérous issues precluding the TRA from copsidering these alleged
violations. In order to be provided due process, MRP must have notice of each
and every allegation against ic. See T.C.A. § 4-5-307 (1%98). MRP dces not have
a fair opporTunity to be heard if it does not have knowledge of the allegaticons
againzst it and the scope of the proceeding and the relief sought. An additional
problem for the CAD concerns the burden of persuasion and the burden of
producing evidence for esrablishing & vioclation of these provisions.

fven if the TRA considered the allegacions stated by the CAD (Stacement of
Tgsues of Consumery Advocave Division, filed November 2, 1698), the urden of
establishing cthat MRP has violated rthese scatytes clearly is on the CAD, which
hag both the burden of persuasion and the burden tc produce evidence, not MRP.
In order for the TRR to find that MRP violated T.C.A. § 65-a4-122(b), che CAD
would have to have successfully carried both the burden of persuasion and the
burden to produce eviderce that MRP had “chargeld], collect[edl, or receive(d]
more than a just and reasonable rate of toll or compensation for service* in
Tennassee. T.C.A. § 66-a-122(b}. Likewise, for MRP to be found lizhle under
T.C.A. § 65-4-125 the CAD would have to have successfully carried beoth the
hurden of persuasion and the burden to produce evidence that MRP knaw or
reasonably should have known that MRP did rict have authorization to change a
Tennessee consumer's long discance service or that MRP killed and collected for
charges for which services MRP knew or should have known a Tennessee consumer
did not subsecribe. T.C.A. § 85-4-125(a)~-(b). The CAD did not present any
evidence establishing these elements during the heazrang. As such, even if the
TRA considers these issues, MRP cannot be found :n violation of these statutes.,

Turthermore, even if the TRA considers the provisions of T.C.A. § 65-4-125
and derermines that MRP violated those provisiong, the TRA cannct order MRP to

discrge its interstare revenues in violation of its federal tariff. The ~filed
tariff dectrine,” discussed

infra., srtates that no cause ¢f action may be had against a carrier co

enforce rates, terms of service or billing practices which are not contained in
or in conflicr with a carrier's published taziff.

American Telephone and Telegraph Company v. Central Cffice Telephone, Inc.,
no. $7-769, 66 U.S.L.W. 4483, 1998 WL 308066 (U.S. June 15, 1%98).

The Supreme Court of the Uniced State's June 15, 13998 decision in

Cencral Office, conclusively affirmed that the filed-variff docrrine
ghsolutely bars all causes of acrion that seek to enforce rates, terms of
service or billing practices that are either not contained in or c¢conflict wich a
telecommunications carrier's filed tariff. Stressing the comprehensive nature of
the filed tariff doccrine, the Central Office Courr, stated that this doctrine
bars even those claims that are based on intentional misrepresentacions by @
telecommmications carrier of the termsz and conditions contaizned in ics filed
variff, statzng: (Elven if a carrier intencionally misrepresenrs its rate and a
customer relies on the misrepresencation, the carrier cannet be held to the
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»romised rate if it conflicts with the published tariff.

Cerntral Office, 1998 WL 305064 at *6, citing, Kansas Cicty Southern R. Co. v.
Carl, 227 U.5. £39 (1913).

The basis for the reseller's hreach of contract c¢larim in Centzal Office was
cthat its concracrs with ATET wezrée not limited to the rates contained in ATaT's
cariff, but alsa included other promises made ro the reseller Hy ATET. The lower
court had found the filed-rate doctrine to be inapplicable because, it
con¢luded, Central Office "does not involve rates or ratésetting, but rathexr
involves the provisioning of services and killing." Central Office Telephone,
Inc. v. American Telephone and Telagraph Company, 108 F.3d 981 (9th Car.

1997). However, the Supreme Court easily refutred the lower court's holdaing,
stating. Rates, howevey, do not exist in iseolacion. They have meanang only when
one knows the services to which they are attached. Any claim for excesasive rates
can be couched as a claim for inadequate services and vice versa.

Central Cffice, 1998 WL 309066 at *6. Thug, pursuant to Central Office. cthe
filed tariff doctrine serves to preempt from judicial and administrative review
botih the rates charged and the terms and conditicns of service cffered pursuant
to & filed tariff.

At all times relevant to the conduct alleged in che Order to Show Cause, MRDP
haa been offering leng distance telephone service in Tennessee in accordance
with a vtariff MRP filed with the FCC pursuant to Section 203 of the
communicatrions Act. Pursuant To Section 203({a} of the Communicarions Act, MRP's
PCC cariff details all charges that MRP makes to its customers and provides all
classifications, practices and regqulaticns affecting such charges. Section
203 (c) of the Communicatricns Act makes irv unlawful for MRP, or any ocher
telecommunicarions carrier, to “extend to any persen any privileges or
facrlaties in such communication, or employ or enforce any classifications,
regulations, or practices affeceting such charges, except as specified in such
schedule.” These provisions =merve to prevent celecommunications carriers from
engaging in unreascnable and discrimanatory practices. Pursuanc to Cencral
Offace, the cencury-old "filed-tariff docrrine® provides that the only recourse
available to a customer affeccted by conduct governed by a filed variff is
enforcement of the terms and conditions contained in the cariff ivself. Any
other claims or representations made, a1f different from those made in the filed
tariff, are simply not acrionable.

The filed tariff doctripe "forbids a regulated entity te charge rates for
ita services cotheyr than those properly filed with the apprcopriate federal
regulacory auchority.“ Arkansas Louisiana Gas €Co. v. Hall, 453 U.5. 571, 577
{1981). A long line of Supreme Court decisacns have consistently held that the
filed tariff doctrine's rate restriction standard prohibics a court from
imposing any form of damages when the measure of such damages is devermined by
comparing the approved rate and the rate that allegedly would have been approved
absent the allegedly wrongful conduct. See, e.g., Montana-Dakera Urilities Co.
v. Northwestern Public Service Co.. 341 U.S. 246 (1551);

Arkansas-Louisiana Gas Co., supra, Square D Co. v. Niagara Frontvier Tariff
fureau, Inc., 476 U.8. 409 (1%86),; and Keogh v. Chicego & Northwestern Railway
Co., 260 U.8. 156 (1822). Mast recently, saveral courts have coac¢lusively held
that because an award of damages would implicate both the nondiscrimination and
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ncnjusticiability principles inherent in the filed tariff doctrine, this
doctrine conclusively precluded an award of monetary damages in aay form. See
Marcus v. ATET Corp-. 136 F.3d 46, 60-61 (2d Cor. 1998); see alsc Day v. AT&T
Corp., 74 Cal.Rprr.2d 55, €3-65 (lst DCA 29398).

In Marcus, the Second Circuit dismissed as preempred by the filed tariff
doctrine a complaint filed against AT&T's unadvertised practice of rounding long
disrance telophcne calls up to the next mipucte, n2 a practice that ATET hacd set

out in its FCOC tariff. The plaintiffz sought injunetive relief and compensatory
damaces.

The plaintiffs in Marcus claimed, among other things, chat AT&T had engaged
in fraud and deceir, negligenrt misrepresentation. deceptive a¢ts and practices
aad false advervising. Marcus, 138 F.3d at 57-58. Upon review, the Court of
Appeals affirmed the lower court's dismissal of these clawms as "barred by the
filed rate doctrine.*®

Id. ar §7. The Cour:s noted the long-establisbed principle thar "' [i]gnorance
or misquotation of rates is not an excuse for paying or charging either less or
wmore than the rate €ile, '™ Id. at 5§59 (quoting Louisville & Naghville R.R. Co. V.
Maxwell, 237 U.S. %4, 97 (1815)). After considering the long history of the
f£iled rariff doctrine, the Court analyzed each of the plaintiff's claime and
determined chat they all must fail in lighc of such strong precedent.

Id. at 58-640.

In dismissing the compensatory damage count, the Marcus court ruled chat
allowing the imposition of damages would be impermissibly discriminatory,
because v[pllaintiffs who were able To prove their claims and recover damages
would effectively receive a discounted rate for phone service over other ATET
customexs, " a practice that is contrary to the filed tariff doctrine's core
principle of requiring uniform rates as a weans of prevencting price
diserimination. Id. Similarly, Marcus held that permicting judicially determined
damages weuld violace the nonjusciciability scrand of the filed tariff docrrine.
The nenjusticiabilicy strand would be viglated, Maxrcus held, because a core
principle of the filed variff doctrine is that an FCC-approved cariff is, by
definitien reasonable, "unless and uncil the FCC, as the legislatavely appoinced
regulatory body waith institutional competence says otherwise_« Id. ac 61
(internal gquotations and citaziens omitced). ‘The Marcus courc concluded that an
corder excusing the payment of the tariff specified rate would subverc che
authority of the FCC and undermine the regulatory regime." 74. (incernal
quotations and citations emitted).

In Day, the Califormia Court of Appeals, in veversing a trial court's
dismizsal of an almost identical complaint, conclusively held that the filed
cariff doctrine prohibired the plaintiffs from seeking restitution and
proehibated the trial court, oa remand, from ordering a disorgement of any monies
that defepdants might have cbrained through their allegedly decepraive
advertising practices. In so heolding, the

Day court staced: [Tlhe notion of restoring someching to a victim of unfair
competition includes two separate compenents. The offending party musc have
obrained somerhing to which it was not entitled and the victim must have given
up something which he or she waz entitled to keep. Because the filed rates
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charged by vespondents aré presumptively correct, a consumer who uses 2 pre-paig
phone card obtains the full value of what was paid for and therefore has given
up nothing, regardless of whether he or she was improperly induced to purchase
<he card in the firsc place. Any attémpt To caléulate a monetary amount to be
paid o behalf of those who purchased the cards would necessarily result in a
refund or rebate of properly collected fees for services. This would enmesk cthe
court in the rate setting process, and directly contravene the filed [taxiff)
docerine. Appellants are not entitled to seek restoration of any money.

Day. 63 Cal.App_ 4th at 340.

Accordingly, pursuant to the doctrines explained in Marcus and

Day, bacause MRP ar all timee Reted pursuant to the terms and condicions
filed 1n its tariff, the filed tariff doctrine prohibics the TRA from assessing
any form of monetary damages against MRP, ineluding disgorgement or other forms
of consumexr zedress. Cencral Office preemprs any action to enforce a dirfferent
rare as such action would constitute the defendant offering a discriminatory
rebate whach the fileé rate docrrine was designed te prohibic,

A long distance provader camnnot be reguired rto act contrary ta its faled
tariff. Reimbursing consumera n3 for all their long distance charges would
result in MRP having provided free long distance service. The filed rariff
doctrine strictly prohibits such a resulc.

MRP's Conduc¢t Is ARlso Subject to Exclusive Pederal Regulation Pursuant to che
Communications Act's General DPreemptive Provisions Such that the TRA has no
Jurisdiction cver the Iaterstate Activities of MRP.

As noted above, the TRA is prohibited from placing requirements on MRP which
are supplemental ro the federal regulaticns because the Communication Act
preempts such action. That preemprion alsce has cthe effect of prohibiting a state
agency from exercis:ng surisdiction over the interstate activities cof a
reseller. The intersatare and

intrastate aspecrs of the provision of long distance telephone service are so
"inextrieably intertwined" that binding Federal precedent mandates that federal
law preempts all state regulation cencerning the switching of a telephone
subgcriber's long distance provider,

Although the Communications ACt appears to give power teo the states over
those activities which were clearly intrastarte, such a delinearion turmed out Tto
be mich less ¢lear in practice than in theory. n4 The Supreme Court haa
recognized thar realiries of technolsogy and economicsY make “such a clean
parceling of responsibility" impossible. See Louisiapma Public Service Cammission
v. FCC, 476 U.S. 355, 360 (198€¢). Because the same telecompunications facilitaies
ara frequently used to provide both intrastate and interstate services,
determining whether a type of talecommunications service is purely intrastate
ard therefore subject ro state regulatacn or whether it touches on interstate
commeyrce and is therefore subject to federal regulation has resulred in the
developrment of two rules of law.

The f£irstc rule of law stems from the Fourth Circuit's decagion in

North Carolina Utilivy Commission v. FCC, 5§37 F.2d4 787, 751 (4th Cir.) cert.
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denied, 429 U.S8. 1027 (1976). In North Carolina, the Fourth Circuit yuled that
gince the “practical effect" of a proposed sctate regulation that rescricted tie
attachment of certain custower-provided telephone equipment to the inteérstate
telephone network was to deprive the state's telephone customers of their
federally-protected raight to interstate interconnection, the FCC had the
authoriry to preempt the state regularion at issue in order to avold being
“frustrated in the exercise <f thatv plenary juriadicrion cver the rendition of
intersrate and feoreign communication sexvices that the [Communicatiens]. Act has
confarred upon iv.v JId. at 793.

The second rule of law is best summarized by the Supreme Court's holding in
Louisiana Pubiic Service Commission v. FCC, 476 U.S. 35§. In Louisiana, the
Supreme Court sctruck down at FCC order that precluded states from adopting
methods of deprecistion for intrastate components of telephore company eguipment
that were differenc than the methods prescribed by the PCC for the interstate
component of that equipment. The Couxrt declared that, with respect to such
accounting issues, Section 2{h) (1) of the Commnications Act "fences off from
FCC reach or regulation incrasctate marcers.” Id. at 37¢. This was because,
unlike the situaticn in Norch Carolina, irn the situarion confroacing che
Louisiana Court, the state regulations did not serve to frustrate the purpose of

the federal regulations ard therefore, the state regulations were ROt preempted
by the FOC's rules.

Thus, an gicuarions like that in North Carolaina. where a state's policy with
respect to intrastate requlation of telecommunications is inextricably
intertwined with nS and would serve to thwart the FCC's pelicies with respect to
interstate regularvion, né then, pursuant te the Supremacy Clause of the Unated
States Constitutiom, the FCC regulations will preempt even cthe purely intvascate
compehents of the state's regulations. Howevay, in situarions similar to that in

Louisiana, where the suhject of the stace's intrastate regulation was not so
intertwined with federal regqulations and thair eanfor¢emeat on purely intrastace
marters would not thwart federal goals, then both the stacte regulation of purely
intrastace wmatters and the federal regulation of interstate matters can Ccoexist.

MRP provides to its customers in Temnessee and in the over forty other
states where it conducts buainess both interstate and incrastate long distance
telephone services. It is impossible for MRP to know in advance if a portearial
gubscriber will be making interstate long distance calls, incrastate long
discance calls, or a combinacion of the two. Thus to the extent that the
State’'s laws affect MRP's practices of changing a telephone subscriber's
telephone toll service, it iz impossible to classify the conduct that thece laws
seeks TO restrict asz being clearly

interscate or clearly intrastate. In fact, the interstacte and intrastate
compénenes of the selection and changing of a telephone subscribexr's teoll
services in Temnnessee ara g0 inextricably interctwined that, pursuant to North
Carclina, all state law causes of action regarding che changing a telephene
subscriber's telephone toll service must necessarily be preempted.

The Record Does Not Estaklish Violations of TRA Rules by MRP to Justify

Revocacion of MRP's Certificate of Autheraty or Imposition of Heavy Fines or
Pegnialrvies.
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Neither the Scaff nor the CAD established chav MRP has violated TRA Rule
1220-4-2-.13(3) by failing ro conduct investigations or respond to complaincts
made by Ternessee customers in & timely manner. The record clearly shows that
the complaints sent to MRP by the Staff of the TRA, the great majority were
respended to promptly by MRE, ultvimately resolved and the consumer reimbursed.
See Exhibic 28. Mr. Roberson's attempt to establish that MRP has been extremely
neglecrful in cthis area represented just a sprinkling of a few complaints which
Mr® failed to raspond to within the ten working day limit sec forth by the rule.
In Light ©f the 17,000 customers in Tennessce and the number of inguiries MRP
deails witkh on a daily basis nationwide, the sixteen tardy responses addressed by
Mr. Roberson hardly seem to meritv reveocavion of MRP's Cervificate or the
imposirion of heavy fines. Furthermore, if thar small number of tardy respcnses
is considerad in light of che great number of telemarketing sclicitation calls
made to Tennesseans which did mot result in MRP's cbtaining a new customer,
that number kbecomes ever less significant. See Transcript at 383, lines 20-25.
Indeed, even with that small number of alleged viclations of Rule
2220-4-2-.13(3), Mr. Roberson incorrectly claimed one of MRP's responses to have
baen fourteea (14) days later than it was acrually sent to the TRA. Bxhibit A to
Bddie Roberson's Pre-Ifiled Direct Testimony; Transcript at 8§58, line 16 to 86C,
line 12,

With regard to ctke allegation that MRP has violated TRA Rule
1220-4-2-_56(1) (c), thezre was no evidence to show thar MRP ever attempted to
comply with or rely on this rule, and indeed, MRP has sraved numeyous times that
it has never uvsed an independent third party verifier to meet the regulations of
the FOC or the TRA. Transcript at 201, linea 14-18. Under TRA Rule
1220-4~2-_.56 (1) and 47 C.F.R. § 64.1100, a reseller may choose any cne of four
methods of verification. As such, MRP cannot be found to have violated a rule
upon which it has never atctempted to rely.

As neithéey cthe Staff nor the CAD produced any evidence that MRP viclated
Rule 1220-4-2_66(1) {e}, the TRA should notr find that MRP has acted in vioclation
of the Rule, In fact, Mr. Keena explained in his testimony, the MRP record
maintenance system in decvail, estahlishing thar each custcmer has a computer
file which containg all vital informacion about the PIC change order. Transcript
at 364, lines 7-18; 633, 10-14&.

counsel for the Staff gpent a substantial amount of time at the hearing
asking MRP about its reccyd-keeping practices and the record-keeping practices
of orther IXCs or resgellers. Transcript at 363-78. No evidente was introduced
indicating that MRP faila to waintain evidence of change crders for at least cne
vear. Indeed, MRP's represencacive explained how evidence of change orders is
maintained. Transcript at 363-369. The Staff's allegation of a viclation of this
rule 15 without merit, as the Staff has submitted ne evidence tc show that MRP

fails to comply with the rule, while MRP incroduced evidence on how MRP does
comply with the rule.

The record does nort reflect that MRP has violated TRA Rule
1220-4-2-.56{1) (d). It is clear from the testimony of the Staff that the
"gelcome package® marhod of verificarion retains leasr favored method status
among the TRA Staff, however, it is a merhod of verification

expressly permitted by TRA requlatcions and was substancially complied with by
MRP during the period that MRP was solicitang new customers. See Pre-filed
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Divect Testimeny of Jean Curran at 3.

The Authority contends that MRP has or is violating Rules 1220-4-2-.57(7)
and/or (11) because the company has charged a tell for & very small number of
irtracounty calls. MRP dces not dispute that it oceasionally charges for
intracounty <alls, bur asserts that the issue i not cne of financial benefax.
but an i1ssue of taechnological abilaty of its facility-based service provider,
Wiltel. MRP's bills are generated by Wiltel which does not possess the type of
equipment technologically advanced enough to determane when a call is between
twe peints in the same county. MRP'E Pre-~filed Rebucrcal Tesvimeny at 4. Indeed,
MRP'S role is that of provider of services. All that are seen by the company are
bills indicating the discance, measurad in airline miles, between the
originating and terminatiag points of che telephone call. Neither Wiltel nor
OAN, the company which generates MRB's bills for it, states on the bill where
the points are and neither company has the technological ability to call out
the intracounty calls, precluding MRP from distinguishing berween appropriate
charges for intercounty and inappropriate charges for incracouncy.

Tn order to accommcdate this rule in the face of rhe technolegical barriers,
MREP determined that it would addresa the igssue by allowing calls within a forty
mile radius of the originating call to bhe toll-free. Wich few exceptions, a call
of a distancae greatey than forty miles away will be between two counties. Id.
Recause it is nort exact science, however, there may be the few calls made from
one end to the other of a large county which may exceed the forty mile lamit. By
using chis forcvy mile limit, a great many calls within the forty mile limit will
be between at least two counties, vpermitting those custemers to benefit from
toll-free calls, even though the regulations provide that thev may be charged
for such calls. Clearly, this method of ecalculatvion does not provide an economic
boor to MRF. It is a matter of attemputing to comply with the regulations wichout
the proper technology to do so. The record reflects, however, chat MRP always
reimburse customers for intracounty c¢alls when they are brouwght to the attentaon
of the company and given MRP's desire vo comply with the law, even to its
economic detriment, these few incadents hardly repressat cthe viclaticns of che
law necessitating revecation of the company's certificate to operate. Neither
the TRA Staff nor the CAD presented any evidence that, concrary to the evidence
submitted by MRP, established that charges for intracounty calls are a
significant problem. See id.

The Order te Show Cause includes a number of references to cansumer
complaints which dispute MRP's previous practice of reprovisicning customers
with MRZ? service until the customers notified MRP of their desire not teo use
MRP's services. Despite allegations regardang this practice, the Staff and the
CAD failed to establish that thisz practice viclazed a TRA rule. Indead, Zederal
law prohibits a finding of liability for a practice which a long distance
carrier has placed in ites filed tariff. As demonstrated above, the “filed taraff
docrrine” precludes a successful cause of action against a carrier te enforce
rates, terms of service or bhilling practices which are not c¢ontained in or in
conflacr with a carrier's published tazirff. American Telephone and Telegraph
Company v. Central Office Telephone, Inc., no. 87-769, 66 U.5.L.W. 4483, 1798 WL
308066 (U.S. June 15, 1998).

MRP has worked hard to meet the demands of the regulations while conviaging
sndividuals that irvs service offers real bensficrs for the consumer. In 350 doing,
MRP has zbided by federal and stace regulations in cthe sclicitation of cornsumers
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and changing of services. That is not to say chat MRP, like any company
providang services ta thousands of consumers, does not make mistakes
occasionally. Of course MRY makes mistakes.

The testimony and taped confirmation of My. Kubli is an example of just such
a miscakes. The tape clearly identifies Mr. Kubli as statang that he has rno
interesr in swirching to MRP's sexrvices at thaig time, yet Mr. Kubl:'s long
distance service was switched anyway. Indeed, MRP admits that chis was an
unawthorized swicch and offered Mr. Xubli reimbursement, as it deoes all
consumers wno contend that MRP has acted erronecusly. See transcript at 432.
While this error is evident, what is not borne out is & practice of slamming on
che part of MRP justifying the reveocation of MRP's Cercificate of Auchority in
Tepnessee or the impogition of substantial penalties or fines. Indeed, the
testimony of the other five public witnesses who testified for the Staff
avidenced that they had authorized the change of their long distance provider to
MRP.

Catherine Rlizabeth HYagan (witness cffered by the TRA Staff) and mMs. Collans
both tesrified that they sent back the posteard withian the reguired time to
cancel the orders that had been made. Transcrapr ar 42 and 141. It 1s difficulc
to know whart happened in these satuations because a variety of gcenarios could
have occurred. It is possible that the cards were not mailed within the fourteen
day period or that the postal service did nor deliver them within che required
time pericd. It 1s also possible chat the personnel at MRP failed co properly
record the cancellatien. Again, MRP does not contend thar ics track record is
perfect. However, even agsuming that Mrs. Hagan and Ma. Collins sent the
posteards to MRP within the required rime period and MRP erronecusly switched
their long distance carriers to MRP, those errors repreteént a tiny percentage of
The nearly 17,000 subscribers te whom MRP provides service in Tennessee.

TRA witness Ronald Ray Highsmith tesctified thac he never spoke with aa MRP
solicitor before his long distance provider was switched to MRP. Transcript at
84. He contends that he did not authorize such a switch., While MRP clearly does
not inrend for the owner of a business to have his long distance service
switched withour hig consentc, it is equally clear from listening to the
confirmacion part of the solicitaricn that the MRP solicitor had every right to
believe that he was receiving suthorization to provide Full Cycle Woodworks with
MRPfs cervices. Furthermore, although MRP had received authorxization from an
individual claiming to have authoricy to change the long distance carrier of
Full Cycle Woodworks, Mr. Highsmirth was cffered a reimbursement, which he
declined. See tyanscript at 78-84, and 111. In the rare case in which a misctake
15 made because an individual misrepresentes his or her auchority to MRP, the
company is prepared to immediately remedy the situation. These situations do not
constituce “slams” and do not represent vicolartions of TRA regulations.

The evidence also establishes that MRP switched the service of Captain Helms
in cowmpliznce with regularions. Caprain Helms respouded affirmatively te the
questions agsked by the MRP selicitor. He teatified that he had no intention of
changing service - but the rape established that after hearing a lengthy
explanarion about MRP and the fact that he would be using a different carrier,
he answered affirmetively to the questions posed. See transcript at 236-37. As
it hag noted previously, MRP does not want to change the lohg discance providers
of individuals whe do not want the benefitg ¢f using MRP's services. However,
the telemarketers could not be asked to divane the incenrion ¢f a consumer or
second guesa someone who indicares that he or she wanta to change service.
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Igor Popovic also stated that he did not inrend to have service switched to
MRP. His confirmation tape, however, ¢learly established that he provided
authorizarion te the MRP solicitor. See transcript at 278-81. Mr. Popovac
answeraed affirmatively the guestions put to him by the solicitor and even
ordered & pager. He stated in his cowplaint tc the TRA that he received the
packer from MRP shortly after the golicirarion call, bur did not state that he
gent in the cancellaticn postcard. Again, a consumer'sS incentions cannot be
derermined 1f they remzin unknown to the telemarketer.

The approximately 17,000 satisfied MRP customers in Tennessee evidence that
cthese questions are not misleading and convey and elicit the necessary
informarion to determins whether the prospective customer chooses to use MRP's
cervices. As noted previously, MRP has utilized sophisticated procedures and
compurer software designed to aveid confusion and che unauthorized PIC changes.
The evidence showa that these mechanisms resulred in very few miscakes. However,
human interaction is necessary to facilitate these mechanisms, and thus, cthe
poasibility of human error is injected inre the procese. AE a resulc, some
mistakes were made and & very few individuals may have misunderstoocd the purpose
of the call or the pature of MRP's services. These situations constitute an
extremely small percentage of MRP'S customer base in Temnnessee.

MRF does not assert chat every condumey complainr is spurious. Indeed, the
testimeny clearly shows that MRP makes every effort to remedy the situation and
satisfy the needs of the consumer. Fach of the staff's citizen witnesses
testified that MRP had either offered and/or reimbursed the individual after MRP
became aware of the individuml's concerns. MRP's Pre-Filed Direct Testimony at
6; Transcripc at 111, lines 3-19: 145, lines 2-7; 185, lines 22-2%5 to 196, lines
1-4; 230, lineg 13-18.

Of great concern to MRP is that it may be held to greater zequirements than
those actually cet forvth in vhe TRA's regulations. See transcript &t 461-62.
Director Greer asked Mr. Keena whether the MRP soript contained the following
quesrion: "Dad you authorize che transfer of your service from one carrier to
another?* Transcript at 461, lines 20-21. Nowhere in the regulations is MRF
required to ack a potential subscriber outright in one phrase whether the
individual is choosing a new service. MRP is permitted under the regulations to
solicit subscribers and provide them with MRP's services as long as the
individuals auchorize the change in service and MRP follows the federal
regqulacions and the applicable regulations of the TRA with regard to the
verification process. Neither the PCC nor the TRA set forth regqulations
concerning the exact wording of telemarketing scriprs or solicitation metheds.

Additionally, accusations were made in both the Order to Show Cause and the
tescimony of Mr. Roberson that MRP viclated TRAR Rule 1220-4-2-.56(1) (e) because
iv failed to mainta:n cerrain informarvion in its zecords. See Transcript at 884,
lines 1%=-23; 911, line 21 to 914, line 12. In its operations »n Tennesses, MRP
is obligaced only To ensure that its practices meet the requirements set forth
in FCC regulations and the TRA rules. MRP showed throughout the proceeding that
it complies with applicable regulations; MRP cannot be determined to have
violated regulations for failing to comply with additional requirements whick
the Staff *infers® the regulations include, but clearly are not present in the
rulas themselvea. During this proceeding, the Staff appears to have been
informally rewriting rules to contain the provisions they would prefer co be
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included therein, rarher than limiting themselves to eanforcing the TRA Rules
which actually exiat.

sinces MRP complies with the FCC rules, it cannet be in vielacticn of the
TRA's Rules because any reguirements which the TRA places on resellers over and
above the FCC's vegulations are preempted. Accordingly, any che standards to
which MR 's actions must be held are limiced to thoge set forth by the federal
regulations for interstate activity and che Tenneasee regulatiena which mirrer
che federal vegulactacns for intrastare activity. MREP submitted subsctantial
evadance that it has never engaged in a concertved policy of slamming, and that
its tariffe and marketing practices have been in compliance with the Authority's
ragulacions and conform to indusrry norms. Nonetheless, as noted in pleadangs
and evidenced by restrimeny heard during the hearing, MRP has responded to the
concerns of consumers and requlatvory entities by taking affirmative action to
{mprove its business practices and increase customey sarisfaction. The testimony
bear=s out che faecr that even afrer revising its tariffs and script and changing
ics pricing format, MRP ceased all telemarketing solicitacion in July &as it took
a step back to review its business practices. Transcript at 312, lines 17-22;
322, lines ¢-17; 1058, lipe 21 to 105%, line 10; 1065, lines 20-22.

CONCLUSION

Having addressed each of these allegations in ita vestimomy, MRP has
egrablished that it has not violated these rules to the extent stared by che
scaff and its few mistakes do net justify revocation of its certificate of
authoricy in Tennessee. In the past year MRP has altered a substantial nutber of
its practices in an attempt to maincain a high level of quality and the lowest
poasible level of custowmer dissatisfaction.

In their unwavering belief cthar MRP was violating TRA regulations at every
turn. the membars of the staff made several errors and false and mialeading
factual assertions concerning MRP's business pracctices. Mr. Roberson, 1in his
pre-filed testimony represenced a "survey" to “establish® his allegation thart
MRP had overctated the number of MRP customers in Tennessee, but when pressed,
admitred that the *survey” had no statistical validity whatacever. Mr. Rchinson,
who was relied upen by Ms. Curran in supperting her allegactions against MRP, can
clearly be heard on the tape responding that he would like - ([jlust cne* pager.
Yer Ms. Curran used his case as an example of why MRP should have ats
Certificate revcked., In her testimony to the TRA, Ms. Wilhoite made nc less cthan
twency-nine (29) corrections in six (6) pages of testimony. Transcript at
1022-19. Furthermnre, she alleged that MRP had failed to respond tc consumer
complaints for which she had found the responses in the TRAR's own £iles, bur did
nor Lother to carvect her error immediately. Tranecript at 1021, lines 6-10.
There can be no dispute that the accusations of the staff were of the most
serious nature for MRP. That the Staff permirtred their animesity to cloud
judgment in making represenrations about those sccusataions must be taken inco
account in terms an appropriate resolution of this matter.

MR® has demcnstrated its desire to be responsive to the Authority. and otiher
regulatory agencies, by rectifying concerns that have been expreased to the
Company. RAditionally. it has established that MRP's relarively few violationsg
of the TRA'S rules do not juatify the revocation of ats Certificace of Auchority
or the imposition of heavy fines.
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Without the Cercrficate of Authoraty, MRP is not permitted to resell
incrastate telecommunications services to its Tennessee customers. While rhe
revocation of the Certificace does nor effect MRP's interstate telecommunication
services in theory, current techuslegy does not permit one company to provide
interstace long digtance services t©o customers while another company provides
the intrastace long discance service, Thus, prohibiting MRP from reselling
intrastate long distance service effectively prokibits it from sell:ing service
&t all in Tennessee. The zresult of thir prohibivion, of course, 15 the loss of
its entire customer base in the stace, Almest 17,000 Tennessee customers, having
had their long distance servige téerminated, would cturn immediately to another
provider for alrermative service and would not be likely to return, if MRP were
to =ucceed on appeal or be re-certified ac a fucture dare. The tremendous
detriment to MRP aside, 17,000 Tennesseans who chose MRP as their long digvance
provider, and who have chosen to remain with MRP, would gsuddenly have ctheir
choice gverridden and would be without a long distance provider at all.

Even if the TRA fands that MRP has viclated TRA Rules, damages do not
Teprésent an appropriate remedy. First, as discussed in detail in the previous
secction, the filed cariff doctzine precludes an award of damages as such an
award would represent custemers cbtaining leong dimtance telephone service at a
rate which would be different than that setr forth ain the filed tariff. Seocond,
as there mre no damages sought in the Order to Show Cause, they cannot he
imposed without appropriate application of due pracess protections, without
notice ¢r an opportunity ro be heard.

In light of the record in this proceeding it is évidenct thatr the Staff
failed to prave allegations of substantial viclaticns of TRA Rules by MRP worthy
of revocacvion of MRP's Certificate of Authority or the imposition of heavy
fines. In addicion, MRPF has demcnstrated that there have been no substanctial
violations of the TRA rule=s. Instead, the record reflecrs hypocrisy on the parc
of the TRA Staif. The membera of the Staff have reguired perfection of MRP - a
company with thousands customers nationwide - seeking what is esgenrially cthe
economic death penalty £or MRP in Tennessee and yet, they have been unable to
meet their own standard of perfecticn. Upon review of the many inconsistencies,
misstatemencs and mistakes made by the Sraff in this proceeding, it is clear
that they have overstated the alleged violations by MRP of TRA Rules.

MRP disagreea that it has commivted violarions to the exteat asserted by the
Staff and the CAD, but notwithatanding that disagrecment, MRP has demonstrated
its goed faith, as well az a clear résolve to continually evaluate its busaness
and to institute changes that are responsive to regulatory concerns.
Furthermore, the consumers of Tennessee will suffer no harm by MRP being
permirced te ¥erain its Certificate of Authority as MRP is not marketing and the
record clearly shawa the effort on MRP's part to inerease its level of cuscomer
satisfacction. MRP is dedicated to the concepr of satisfying its Tennessee
consumars and has expressed its desire to work with the TRA to thart end.

Based on the foregoing, MRP respeccfully asserts that the record does not
establish that MRP engaged in material violationes of TRA Rules that requivre the
revocation ¢f MRP's Certifacare of Authericy or the imposition of =subatantial
finea, Dacted February @, 1999 Recpectfully submitted, By: Jerry C. Colley,
Tenn. BPR #2375 Colley and Colley P.0. Box 1476 Columbia, TN 38401 Telephone:
931,.388.8564 ILocal Counsel for Minimum Rate Pricing, Inc. wWalcer E. Diercks
Eric M. Rubin Sarah B. Colley, Tenn. BPR #17302 Rubin, Winston, Diercks, Harris
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& Cooke, L.L.P. 1223 New Hampshire Ave., ¥N.W., Sce. 1000 Washingron, D.C. 20033
Telephone: 202.861.0870 Counsel to Minamum Rate Pricing, Inc.

CERTIFICATE OF SERVICE

I, Jerry C. Cclley, Atrcrney for MRP, do hereby certify thac I have
hand-delivered ’ copy of thisg documeant to Carla Fox, Attorney for the Scaff of
the Tennesses Regqulatory Authority and sent a copy by first class, postage
pre-paid through the U.S. Mail to L. Vincent Williams for the Consumer aAdvocate
Division of the Office of the Attormey General of Tennessee. This the 19 day of
February, 1959. Jerry C. Colley FOOTNOTES

Ol MRP hereby incorporartes its Pre-Heayxing Brief by veference.

n? AT&T's rounding practice results in a telephore conversation of one
minute and one second being billed as a two minucte telephone ¢all. The gravamen
of the Marcus complaint was that ATET's failure to disclese this rounding up was
deceptiva. :

n3 Even if MRP is found to be in viclarion of T.C.A. § 65-4-125, the
disgorgement provisicn can be applied cnly to cthose subscribers whose long
distance service was switched vo MRP aftrer April 6, 15858. Addicionally, as acted
above, since disorgemenr was not addressed in the Order to Show Cause, it 215 not
an appropziate remedy in this actaion.

ns General Willsams in his Post Hearing Brief vequested that the TRA take
judicial notice of a vecent opinion of the Supreme Court of the United States
concerning FCC preemprtion of stare competition veqularions. See Arief on
Selacted Issues and Request for Judicial Notice of U.S. Suprame Court ([sic]
Decision at 1; ATET Corp. v. Iowa Ucrilities Bd.,. wWhile rhe substance of the
local competition regulations addressed in that case are immaterial to the
instanr acticn, it is notable that the Supreme Court again affirmed the FCC's
proper jurisdiction over numerous intrastate LssuUes. Id. at 3-4.

ns See, e.g., I1linocls EBell Telephone Co. v. FCC, 883 F.2d 102, 114 (D.C.
cir. 198%) {*[Wlhere it [is] not possible to separate the intexstare and
intrascate components of the . . . FCC regulatieon involwved . . . the
[Commnications] Act sanctiona federal regulation of the entire subject
matter.*) (emphasis ipn original).

n6 See, e.g., Pecple of the Svate of California v. FCC, 905 F.2d 1217, 1243
(9ch Ciyr. 1990); accord National Association of Regularteory Utilities v. FCC, 880
F.2d 422, 430 (D.C., Cir. 1990) {holding that FCC preempted statre regulations if

such zegulations wouléd "frustrater or “interfere with the Commission's valid
goal([slv);

Compurer & Cammunicarions Industry Associavion v. PCC, 623 r.2d 198, 214
(D.C. Cir. 1982), cert. denied, 461 U.S. 238 (1583) (holding that FCC preewmpted
state regulatiens where state regulation "would incerfere with achievement of a
federal regulatory goal.*) /frf




